In his final rule, however, the Secretary appears to have
abandoned the requirement that an independent contractor have a
continuing presence at a mine in order to be considered an op-
erator.  In the preamble to the final rule, the Secretary stated
that "as a general rule, MSHA will issue citations ... to
independent contractors for violations . . . committed by them
and their employees." 45 Fed. Reg. 44494 (July 1, 1980).  In
support of this broad statement, the Secretary said that "MSHA
has concluded that a regulation that would distinguish some con-
tractors from others in formulating a comprehensive enforcement
scheme could, at this time, be overly complex, imprecise and
lead to arbitrary decisions . . . ." 45 Fed, Reg. at 44495.  To
the extent that the final rule is not reconciled by the Depart-
ment of Labor and this Commission with the express Congressional
intention that only those contractors with a "continuing pres-
ence" at a mine site be considered operators, it reflects an
erroneous and over-reaching reading of the Act,

Whatever the merit to the Secretary's decision that it would
be leas complex and, thus, more administratively convenient to
consider all independent contractors as operator's, that conven-
ience cannot legally override Congress1 express distinction
between those contractors who can be cited aa operators ( con-
tractors "providing services or construction" with a "continuing
presence") and those who cannot (all others)-

By its definition of services ("an act done for the benefit
or at the command of another"), the majority includes the apoc-
ryphal Coca Cola man coming onto mine property to refill the
Coke machine in the office. While I was once confident that the
majority would, if aaked directly, agree that the Coca Cola
Company and the Xerox Corporation are merely vendors, not mine
operators, the majority decision fails to provide any basis for
such a distinction and, in fact, negates the Congressional di-
rective,  In order to include this power company within the
statutory definition, the majority has had to stretch the defi-
nition so far that it will now encompass every vendor approach-
Ing mine property.

I would hold that the Secretary erroneously cited a non-
operator and would vacate the citation and penalty.  I dissent
from the majority's failure to do so.

oSEMARY M./COLLYER, CHAfRMAN
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